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1.0. Introduction: the African democracy deficit

Has electoral law and practice ever been the subject of normative consensus? 

Writing  on “the modes of deciding a question” on the part of a community, William Godwin, that intellectual cynic of classical Western political thought, suggests that balloting has always been controversial. Perhaps not as much as “sortition”, by which he refers essentially to casting lots, and which he finds to have been introduced “by the dictates of superstition”. Even though viewing it as a little better suited to decision making, yet of balloting or elections, Godwin had an equally cautious verdict: “Sortition taught us to desert our duty, ballot teaches us to draw a veil of concealment over our performance of it. It points us to a method of acting unobserved. It incites us to make a mystery of our sentiments. It inculcates timidity and hypocrisy”. 

Yet within the context of the new pan Africanism ushered in by the transition from the Organisation of African Unity to the African Union in July 2002, in Africa a new normative consensus has presumably been emerging on the importance of free and fair contestation of political power, and on the essentialness of human rights and good governance to the very quest for elusive African development.  

This new pan Africanism has been characterized by a set of common issues at once complimentary and contradictory: the proliferation of normative standards of good governance and human rights; the multiplication of African institutional arrangements; the relative lack of efficacy of these arrangements; convenient ambivalence on the concept of sovereignty within the context of this new pan Africanism; and the virtual absence of absorption of the spirit and letter of the new African project on the ground, that is, at the level of the nation-state. 

Electoral law and appointed, as practice have been at the centre of this unfolding multidimensional picture. 

At the end of 2006, South African President Thabo Mbeki and his Nigerian counterpart, Olusegun Obasanjo, Ivory Coast Prime Minister, Mr. Charles Konan Banny, the Governor of the Central Bank of West African States. While Mbeki’s and Obasanjo’s interesting but unusual role was obvious to those who had been following the Ivory Coast political crisis, and the transition from it, the moral of the story could not have been lost that the concept of sovereignty has changed in Africa.

Here was a Prime Minister of an African country being appointed by the presidents of two African countries that are several miles away from its shores. Could it have been, analysts would have wondered, that contrary to the disappointments we have seen on African engagement with the Zimbabwe crisis, the African Union was finally realizing that “domestic” matters in individual African countries are, in fact, its own business?
Even then, to the vast majority of human rights-deprived citizens of the continent and its sub-regions, including the Southern Africa Development Community (SADC), cynicism remained and remains endemic concerning the benefits of regional or pan-African institutions and processes. What, Africans question, is the point in the massive outlay of resources for the various Pan-African Parliament sessions that sit in Midrand in South Africa? Would each successive session of the African Commission on Human and People’s Rights and the African Union Summit put food, so to speak, on the tables or laps of ordinary Africans? What happens at the national level, to all the ringing declarations that African and SADC Heads of State and Government sign up to every year at Summit?

Within this context, the African Commission on Human and People’s Rights courageously led the way when, at the conclusion of its 38th ordinary session, it emerged that it had adopted a progressive resolution on the human rights situation in Zimbabwe. Beyond these useful beginnings, however, the more systemic question of how protocols and other forms of regional treaty law are translated into the legal systems of our countries now begs wider discussion. 
Without domestication, excellent regional agreements signed by African leaders are useless nationally, except as fashionable showpieces on the international good governance catwalk. 

For instance, while it is positive that the African Women’s Rights Protocol recently came into force, women and girls experiencing discrimination or violence have limited recourse to its protection if the protocol is not integrated into the domestic Constitutions, laws, institutions, policies, culture and practices of different African countries. 

A number of civil society organizations, a few progressive lawyers and leaders in some of the region’s governments, and some parliamentarians across the region, have been providing leadership on domestication of protocols. In August of 2005, an important voice was added to these efforts. Botswana’s President, Festus Mogae, on taking over the chair of SADC, undertook as one of his five priorities to put in place a monitoring mechanism for protocol implementation in relation to the twenty-three or so protocols that SADC had produced as at that date.

2.0. The challenge of African human rights and democracy norms and standards 

Yet the problem is deeper than could be resolved by the good intentions of a SADC Chair and other policy actors. It is about a few complex things. These include the reality of political contestation in the Parliaments of some countries, a factor which may hamper effective bipartisan collaboration for domestication of regional treaty law. 
In addition, and even more importantly, some national leaders hide human rights abuses or democratic shortcomings behind the convenient cover of national sovereignty, law and custom. Lack of skills and resources for national domestication processes is also a problem. Sometimes, there is no real national-level political commitment to absorb the full protective possibilities of international and regional norms and standards.
In some cases, SADC and African norms and standards are in any case framed in such a hide-and-seek way that countries could claim to have domesticated them without doing anything meaningful to change the restrictions in their own laws, policies or practice.

Take, for instance, the SADC Principles and Guidelines Governing Democratic Elections, agreed in August 2004 at Grand Baie, in Mauritius. How is it that a country with an electoral system as creatively defective as Zimbabwe’s could in March 2005 have been passed by the “official” SADC observer team as having complied with these principles? 

Depending on which way up each of the SADC leaders reads the document on SADC election principles, vastly different permutations of democratic growth in SADC countries may be the result.  

After the Mauritius principles on elections took effect, could the elections that were held in the several months thereafter in Botswana, Namibia, Mauritius, Mozambique and Zimbabwe be said to have been illuminated by the Principles? As the “official” SADC Observer delegation, for instance, concluded that the March 2005 Zimbabwe elections reflected the will of the people, and complied with these new SADC Principles, while on the other hand SADC’s Parliamentary Forum was barred from observing the same elections because it was feared they would return a dissenting verdict – consistent with their position in Zimbabwe’s 2002 Presidential elections – could it indeed have been possible that the Parliamentarians and the SADC “official” observers were singing from the same hymn sheet? 

On sitting up and reading the fine print in this document, one notices that the principles are in fact subordinated to national processes, laws and constitutions, whatever state all these things are in. SADC observation of elections in a member country occurs, under the principles, “in the event a member state decides to extend an invitation to SADC to observe its elections”. The principles include acceptance of election results by political parties when these have been “proclaimed to have been free and fair by the competent National Electoral Authorities in accordance with the law of the land”. There is no caveat about how those authorities are to be chosen in the first place, nor what norms and standards ought to constitute the democratic minima of the “law of the land”. Thus a Zimbabwe could assert, as it did, that its March 2005 elections pass the SADC test by dint of their having been held under Zimbabwean laws, including laws hurriedly put together a month before the elections. 

Ideally, the principles should have framed a clear and inviolable set of norms to be elevated as the electoral standard for the region, with the imperative that national constitutions, laws and processes must be aligned with this yardstick.

2.1. The need for auditing

With such a normative base, auditing national constitutions, legislation, jurisprudence, institutional arrangements as well as past and present practice, for compliance becomes imperative. Such an exercise would easily show significant shortfalls in Zambia’s public security legislation; Zimbabwe’s repressive media legislation; and so on. It could also show positive models such as the law enacted in Mozambique in June 2004, regulating the use of State resources during electoral campaigning. Otherwise the present positivistic approach results in the SADC Principles meaning everything to every member country. 

Even the Hitlerist draftsman of that infamous 24 March 1933 Enabling Act would be envious.

It is submitted that such an audit should be commissioned by African and SADC institutions immediately with regard to the presidential elections contemplated for 2008 in the current Zimbabwe constitution, if there is any serious African commitment to learn from the past and to forestall another round of political illegitimacy, with the attendant consequences on the economy and human rights – the latter especially in the fashion currently happening in the country, particularly with the shocking brutalization of the leader of the opposition and other political and civic leaders recently witnessed in Zimbabwe.  

Priorities for this audit ought to include the critical checklist that the SADC Parliamentary Forum has produced on electoral freeness and fairness, including issues of access to media, use of state resources, basic freedoms of assembly, expression and procession, and democratic control of institutions that are critical for the fairness and freeness of an election – such as the Police, Electoral Adjudicators, Intelligence, Army and of course the Electoral Management Body. 

2.2. The limitations of soft law

Yet another problem with SADC and African norms and standards is that not all of them are framed as binding treaty law. Again the SADC Principles and Guidelines governing democratic elections, for instance, occupy, in the community of SADC regional legal instruments, the poor cousin’s place of being no more than a set of “principles and guidelines”, and not a full-fledged protocol.

2.3. The African policy credibility gap

With all these problems, a particularly African schizophrenia between talk and action is often the result. It even becomes difficult for Africans of good will to decide how to feel about the numerous transnational initiatives that often come up within the continent. In southern Africa, should it not matter, for instance, that, about seven years into the New Partnership for Africa’s Development (Nepad), annual economic growth figures are – with the exception of Mozambique’s and Angola’s – nowhere near the six percent annual target on which the very accomplishment of Nepad goals is predicated, and that an economy such as Zimbabwe’s has actually been shrinking at the alarming rate of about eight per cent per year? Again, what is to be the most constructive Africanist attitude that one should have on finding that, three months after the signing by SADC leaders of a protocol facilitating the movement of persons in SADC, a Zimbabwean citizen who travels to the US on a ten-year multiple-entry visa is now required to have a one-off transit visa whenever she passes through neighbouring South Africa? And that the same citizen has to use one or two full visa pages every time she enters neighbouring Mozambique notwithstanding the mutual sacrifices of Zimbabweans and Mozambicans in a shared nationalist liberation history, not to mention the obvious flow-charts of consanguinity?  
This credibility gap – the distance between policy rhetoric and action – remains the Achilles’ heel of African policy-making, particularly in relation to progressive policies such as those that would improve access to human rights. 

3.0. African Electoral Law and Practice
As the African Union (AU) Commission, between the 2nd to the 4th of May 2006, convened an independent experts’ meeting on the validation of feasibility studies that the AU had –  in the course of 2005 – commissioned on the setting up of a Democracy and Electoral Assistance Unit, Ethiopia itself, host to the meeting and to the AU Commission, was still smarting from the national tension and loss of lives ensuing from the country’s landmark parliamentary elections a year earlier. After the election results following the May 15 poll had shown the opposition gaining significant ground but failing to obtain a majority, the opposition Coalition for Unity and Democracy had refused to accept the results, alleging government fraud and manipulation. As public protests broke out in spite of executive proscription, several civilian lives were lost and there were massive arrests of opposition supporters. Elsewhere on the African continent, recent experiences have further brought into sharp relief the decisive importance of good governance, and the role that electoral design and practice often plays as a proxy for broader democratic life. 

To cite but a few examples, the Economic Community of West African States’s (ECOWAS) efforts to implement the 2003 Accra Peace Accords, including the holding of elections in Liberia, resulted – albeit with some initial setbacks – in the positive opportunity of Africa’s first female head of State taking office in war-torn Liberia. On a less positive tally, concerns about disenfranchisement from the political process on the part of northern-based New Forces rebels in Cote D’Ivoire resulted in tensions continuing in the country. 

Thus, it is by now commonly accepted that elections represent an important dimension in the efforts towards democratic transition or consolidation in any country, not least in African countries. Many African elections continue to fail human rights and democratic tests, and have often served as the casus belli for low intensity conflict or outright war.  

Particularly given the history of the African region, the adjudication of Elections has also increasingly assumed a transnational dimension. Within the context of the “new pan-Africanism”, the extra-territorial platform increasingly assumes significance in the definition and protection of human rights, as well as good governance and democracy. It is within this context that the Constitutive Act of the African Union also contemplated and provided the basis for an African Court of Justice and a stronger mechanism for the protection of human rights.

In addition, the African Union and SADC have adopted a number of documents that are even more elaborate on this new commitment to democratic governance, and free and fair elections, principally:

· The Guidelines for African Union Electoral Observation and Monitoring Missions;

· Declaration on the Principles Governing Democratic Elections in Africa, by the OAU in its transition into the AU, OAU, 8 July 2002;

· As mentioned earlier, the SADC Principles and Guidelines Governing Democratic Elections, August 2004;

· The SADC Parliamentary Forum’s Norms and Standards for Elections in the SADC region, March 2001; and

· The Principles for Election Management, Monitoring and Observation (PEMMO), formulated by the Electoral Commissions Forum of SADC countries, working together with EISA, in 2003.

An African charter on Democracy, Elections and Governance has recently been adopted at the Addis Ababa summit of the African Union early 2007, and was the subject of much debate in the Banjul sessions in June and July 2006. 

In December 2001, ECOWAS had already adopted a Protocol on Democracy and Good Governance, dealing with a range of issues including free, fair and transparent elections, separation of powers and popular participation in decision making. 

We have argued above that this impressive outlay of normative standards, however, does not translate into good electoral practice and governance on the ground. 

3.1. Is electoral politics an important pan-African policy question?

Not only does poor electoral practice constitute, as indicated above, one of the most significant threats to political and social life in a nation-state, elections also – conversely – provide an important opportunity for the improvement of the governance climate in a given country. Elections are, in ideal mode, an opportunity for direct citizen participation in the polity. They are visible events and processes, lending themselves well to popular mobilization and engagement. Elections provide citizens with the opportunity to chose representatives who can determine important outcomes in citizens’ lives, including the frequency and effectiveness with which their refuse is collected, the availability of anti-retrovirals for people living with HIV or AIDS and textbooks for children in school, the pace of provision of housing and mortuaries, and the quality of public consciousness owing to the nature of knowledge and information received by citizens through national media. 

What is more, elections – in the way they are designed and conducted – are symptomatic of the political universe within which they are conducted – reflecting as they do on the state of the constitution, the impartiality of policing, the level of enjoyment of media freedoms, as well as rights of assembly, expression, association and organization. Elections therefore provide a relatively tangible entry into the broader terrain of governance. In this regard, elections are both an important opportunity, but also an imperative site, for the development of the pan-African policy regime. 

4.0. Singing from different hymn sheets: Which norms and standards?

Another key political and policy question with regard to approaches to elections within the new pan-Africanism is the fact that regional and continental norms and standards on elections are not effectively harmonized.

We have shown above how there is a growing set of norms and standards on the continent, and it is not at once clear to election practitioners which norms and standards should be used under what circumstances. Harmonisation is important, as different standards as presently constituted, bring different strengths to bear on the design and practice of elections. 

In southern Africa, for instance, the simultaneous existence of Principles and Guidelines agreed by Heads of State, together with Principles of Election Management Monitoring and Observation (PEMMO) agreed by civil society and the electoral management bodies, as well as the Norms and Standards on elections agreed by the region’s parliamentarians, has not assisted the process of effective formulation of verdicts and conclusions on electoral processes in the region. It is equally important that a harmonization process does not in effect become the trumping by the executive branches of government of the formulations brought to the table by parliamentarians, election management bodies and civil society.  Rather, harmonization should recognize that all the answers do not lie in the Executive. 

When the Mauritius Principles were agreed, the obvious benefits was that, here was something SADC heads of state and government could presumably comfortably live with because it was typed over their signatures. They could not “other” it. To summarise its strengths, it was:

· An Instrument concluded and agreed at the level of the Heads of State and Government in SADC, thus potentially receiving political backing at that level

· Coming during an “Election Year”, or couple of years, in SADC, providing an easier possibility for testing

· Elaborate on “Electoral Observation”, which is important, but note a point on this under the discussion on weaknesses and threats

· Generally articulating very sound principles which, if followed in their letter and spirit, could assist the effort towards free and fair elections in SADC

· Inclusive of a strong code of conduct for electoral observers, with emphases on impartiality (5.1.2), incorruptibility (5.1.3 and 5.1.4.), thoroughness, diligence and preparedness (5.1.5; 5.1.7; 5.1.8; 5.1.14 and 5.1.15) and due process (5.1.6 and 5.1.13)

· Covering, too, some useful acknowledgements of the importance of foundational values and norms such as Human Rights, Democracy, The Rule of Law, Peace, Security and Stability

· likely to be integrated into the evolving indicators for the African Peer Review Mechanism

An important gap remained, however.  Apart from acknowledging the existence of the AU guidelines, the SADC executive’s principles have proceeded as if PEMMO and the Parliamentarians’ work had not happened. If it is a sin of omission, it is important because the PEMMO and Parliamentarians’ Standards contain many important details that the executive’s principles do not have, including poll management provisions. More importantly, the parliamentarians’ version of norms and standards is exactly that: a normative framework that raises a standard above national indulgences.  

In the last few elections post-Mauritius principles, the SADC executive has been promoting the notion that no other standards are “officially” binding for SADC as a treaty organization other than the Principles agreed in Mauritius last year by the executive. This is worrisome because it deprives the SADC electoral normative framework of the experience of the election management bodies and the parliamentarians. It also perpetuates that historical scourge of African regional integration – presidentialism. SADC’s Parliamentary forum is a legitimate organ of SADC that includes opposition parliamentarians.

It is thus submitted that one of the important political projects for civil society and academics to articulate and provide leadership on going forward, would be a quest for a consolidated supra-national, binding and progressive protocol on democratic elections at the African or southern African level. 

5.0. Continental learning and peer review of praxis

Other key problems include that:

· There is no effective regional or continental platform for elections monitoring and peer review,

· Electoral Management Bodies are generally not independent at national level, and this affects norming and standard setting on electoral management institutional independence at the continental level,

· There is no regional or continental learning and standard setting platform to support national efforts aimed at electoral reform, and

· Electoral design and practice is ill-suited to respond to social-demographic challenges such as poor levels of women participation in decision making, or the impact of HIV and AIDS on representative government and institutions. Regarding women participation in decision-making for instance, what was true in February 1995 in Malawi, when a set of survey questions on the possibility of a female presidency in Malawi, and what female personalities were seen as making the grade for such a position, showed that “most male respondents appeared to believe that the concept of a female president was still premature”
, is in fact still true today in most parts of the African continent. 

6.0. Turning things round: Charting the way forward

6.1. Norms and Standards

There is need not only for robust and enduring national constitutional frameworks, but also for a regional electoral framework that makes for a sustainable African consensus strategy on elections. Regional electoral principles crafted by the executive must, in application, be read together with norms and standards developed by parliamentarians, election management bodies and civil society entities. In addition, it is critical to increase information sharing and knowledge management on good practice in electoral systems design and management across countries. If it is accepted that sovereignty resides in the people of a nation, and not in an abstract territorial concept nor in the institution of the State, the need becomes self evident to develop norms and standards of democratic constitutionalism and electoral practice to which the nations of Africa could aspire.

6.2. Advocacy on African institutional arrangements

The new pan Africanism has put democracy and human rights at its core. At the same time, because of the historical memory of subjugation, as well as the reality of how much contemporary global relations are still far from equitable, Africans also, correctly, seek to assert their right to self-determine and to define their democratic ethos. One often hears African political leaders, and some civics and intellectual leaders, arguing that Africa cannot be taught democracy especially by the West, and Africa needs to develop its own standards and its own monitoring, of democratic development. 

It is well and good that there is a commitment to be African. But surely the quintessence of being African should be about saying “never again” to human rights abuse and democratic arrest. Africa has played an important role in the United Nations, and other multilateral systems, in the elaboration of international human rights instruments. Africa has led in the articulation of alternatives to slavery, colonialism, neo-colonial pillage, structural adjustment programmes, the debt burden, Washington Consensus dogma, and global superpower unilateralism and military adventurism. Surely such a rich rights tradition provides the basis for Africa to expand, rather than to diminish, the international struggle for democracy and human rights. In any event, the right to participate in governance, as well as other rights – such as assembly, expression and conscience, - associated with the suffrage, are universal human rights. Just as any passenger sitting on a flight and having their life as it were in the hands of the pilot would hope that the pilot is not going to say that there is an African way of flying a Boeing, African citizen passengers often become frightened when they hear their political leaders threatening the  specter of an “African way” of respecting human rights. Human rights are universal.

Thus one cannot overemphasise the importance of bringing together and strengthening the voice of election management bodies and civil society at the continental level, possibly advocating towards an African Electoral Commission that could assume as much prestige and clout as emerging African judicial and parliamentary institutions of the likes of the African Court of Justice and the African Parliament. An African Electoral Commission could provide an opportunity for broader civil society to directly contribute to the democratic project that is envisaged by NEPAD/AU
. 

6.3. African Electoral Learning and Capacity Building 

Also needed is a pan-African specialist resource platform or databank on electoral standards, good practice, information and knowledge, etc. An Africa Elections Centre is currently evolving as a platform that could play this role as a hub of African civil society and other specialized capacities in the area of elections. Urgent agenda items for such a platform include work to promote a regional or African institutional framework for:

•Elections learning and resource sharing,

•Electoral reform capacity building,

•Standardisation of norm and standards and approaches to elections observation, and

•Inclusion of electoral stakeholders, including EMBs, Parliaments and Civil Society

6.4. Electoral Reform

An African Electoral Reform Programme could build on the good working relationships fostered between the electoral management bodies within the Electoral Commissions Forum of SADC countries (ECF), the All Africa Electoral Association (AAEA), the SADC Parliamentary Forum (SADC PF) and the Electoral Management Bodies (EMBs) from different sub regions, as well as other African organisations and institutions that focus on democracy and election-related matters
. 

7.0. Strategic links with broader governance questions
It is trite that elections on the continent, though are not an end in themselves, but must serve the broader agenda of democratization. The issue is, to what extent the emerging normative framework and electoral practice at the regional and continental levels is serving to sustain democratic and electoral development in Africa.   

The issues that ought to be emphasized to complement African electoral work include:

· Work on Constitutions and Constitutionalism, using electoral systems and electoral practice as an entry point,

· Domestication of progressive regional and continental norms and standards, creating the opportunity to work on broader questions of alignment of African standards with domestic legislation,

· Reviews of the state, as tested through elections, of the following areas of rights, and the devising of specific programmes thereon following particular electoral events and processes:
–Assembly and Expression

–Media

–Citizenship and other ‘eligibility laws’ for aspiring electoral candidates

–Political Party Financing

–Abuse of public resources

–Access to information

–Policing and the role of other security forces 

Another key consideration in the political endurance of electoral institutions and electoral reform is the robustness, and level of national ownership, of the Constitutional framework. To this should be added the extent to which the constitution is honoured as the national grundnorm, and the sanctity of fundamental freedoms that it, ideally, protects.

A number of key issues should be underlined with respect to the Constitutional framework. First, what is its relationship to international norms and standards?

Constitutions, and accompanying constitutional practice, constitute that important base for the legal and policy systems of the countries of the region. At the same time, a number of the region’s countries have by now signed on to all the important international treaties and protocols. The embedding of these into national legal systems, though, tends to be a much more arduous journey. 

Constitutions and constitutional practice frame the critical terrain on which elections take place. 

For instance, interventions will need to be programmed on issues of citizenship and migration as experienced in cases such as Sikunda (supported in Namibia by the National Society for Human Rights) and the Kenneth Kaunda cases in Zambia, the latter of which ushered in an exclusionary principle on citizenship which the Committee working on Electoral Review has seen fit to reverse. 

Equally, specific advocacy interventions are important in relation to protecting the sanctity of constitutional limits on tenure in political office. Examples of practical processes to build on include civic resistance to the proposal a few years ago to amend section 83 of the Malawi Constitution, and the amendment earlier of section 29 of the Namibian Constitution, both concerning presidential terms of office, and how these two were closely similar to the issues that the Oasis Forum had, before December 2001, to grapple with regarding the bid for a third term in office by former President Frederick Chiluba, and more recently to the issues that have been experienced in Nigeria. 

As mentioned earlier, electoral design is also critical. An enduring electoral and constitutional system design should also incorporate an equitable participation in national affairs between and among different demographic groups, including women, people living with disabilities, and minority groups. It should also go beyond provisioning for the election period alone, but also for effective participation by different social groups in policy making in between elections. Even with regard to the participation of women in decision making, it is important to ensure that this is not only strengthened for the elections, but even beyond the elections. This may include policy roles that are assigned to men and women. For instance, a survey by the Institute for Public Policy Research in Namibia found that Namibians tend to think that male MPs are better at dealing with certain policy areas (defence, policing, foreign policy, economic development, agriculture, and land reform), while female MPs are better at dealing with what are seen as “softer” areas of policy, (children's rights and welfare, health and human rights). 

In sum, Constitutions and constitutional practice provide an important framework within which elections take place. For constitutions to support sustainable political solutions in the context of electoral processes, they need to be genuinely owned by the citizenry of each nation. They need to help in framing the national interest above partisan proclivities, and in subordinating those who govern to the will of those who are governed. Under the Constitution, the legislative framework and institutions governing or regulating critical election-related issues such as election management details, assembly, social organisation, and expression, gender equality, media access and freedom, as well as political party financing, and use of public resources, must be regarded by a nation’s publics as generally having integrity. 

8.0. Conclusion

OSISA, together with EISA, Goree Institute and others, facilitated a meeting on Goree Island in January 2005 that dealt with these very issues. To quote from the report of the meeting:

“It was envisaged that the Electoral Reform Programme would build on the good working relationships fostered between the electoral management bodies within the Electoral Commissions Forum of SADC countries (ECF), the All Africa Electoral Association (AAEA), the SADC Parliamentary Forum (SADC PF) and the Electoral Management Bodies (EMBs) from different sub regions, as well as other African organisations and institutions that focus on democracy and election-related matters
. With the support and co-operation of these initiatives and institutions it was anticipated that a continental body, similar to the Pan African Parliament, would be established with the prime objective of supporting and providing a framework-for the conduct of credible, legitimate, free and fair elections on the African continent. With the support of several international donor agencies
, the Goree Institute on Goree Island initiated the Electoral Reform Programme by convening a consultation of African EMBs, political parties, civil society organisations, academics and representatives from the international partner organisations in mid January 2005 to discuss the feasibility of establishing an African Electoral Commission tasked with setting standards and guidelines
 for the conduct credible and legitimate electoral processes within the framework of the African Union and the Nepad APRM.”

Overall, regarding the future of elections on the continent, the sentiment and the rhetoric is right. The practice, however, still leaves a lot to be desired. Implementation is still a major weakness. As the Africa Governance Monitoring Project (Afrimap), a programme of governance monitoring and advocacy being implemented by the Open Society Initiative for Southern Africa together with other Open Society Institute-affiliated Africa foundations and several partners across the continent is showing, African State Parties are currently simply not meeting their reporting obligations on African treaty obligations, as well as within international governance and legal frameworks. Against this background, the African Charter on Democracy, Elections and Governance obliges State Parties “to submit every two years, from the date the charter comes into force, a report to the (African Union) Commission on the legislative or other relevant measures taken with a view to giving effect to the principles and commitment of the charter”
. 

The only way to ensure that, now that the Charter has been adopted, this clause does not become a new reporting obligation that is honoured in breach
, is to purposefully strengthen pan-African commitment to progressive electoral standards setting and practice, and to develop viable institutional arrangements and partnerships for monitoring and advocating that this be achieved. 

� Executive Director, Open Society Initiative for Southern Africa � HYPERLINK "http://www.osisa.org" ��www.osisa.org� and � HYPERLINK "http://www.afrimap.org" ��www.afrimap.org� For additional discussion, see Mutasah, T, SADC needs inviolable electoral standards, Sunday Independent, Johannesburg, 25 September 2005 and also a chapter by the author on the same subject in Outside the Ballot Box, Preconditions for Elections in Southern Africa, MISA, 2006


� John Lwanda: Promises, Power, Politics and Poverty: Democratic Transition in Malawi (1961-1999) pg 207


 





� The conceptualization and implementation of the NEPAD and AU principles are based on a 'top-down' approach where the political leadership generally determine the agenda for democratic transition, democratic consolidation, governance and ultimately the mechanisms by which these processes are monitored. Little political space is provided within the continental framework for civil society to engage and contribute to these processes.


� The newly established ECOWAS Election Desk supported by OSIWA, (the Open Society Initiative for West Africa) and the new SADC Electoral Advisory Council will also form part of the discussions.


� The ECOWAS Election Desk will also form part of the discussions.


� The Konrad Adenauer Foundation (Jhb), The Royal Danish Embassy (Pta), The Royal Norwegian Embassy' (Pta), The Open Society Initiative for Southern Africa (OSISA, Jhb) and OSI (NY Africa Regional  Director’s Office).





� It is anticipated that the standards set by the African Electoral Commission will incorporate various sets of principles agreed to by sub regional and continental bodies and initiatives, such as the SADC Norms and Standards for elections, the Nepad APRM, the AU Democratic Governance principles, international standards such as the OECD Principles and Guidelines, as well as those proposed by civil society institutions.





� African Charter on Democracy, Elections and Governance./CHARTER/II/Rev.1


� For more detailed arguments on the current reporting deficits of African countries on African and international human rights and governance commitments, see the reports so far produced under Open Society’s project on Africa Governance Monitoring and Advocacy – for instance the Malawi and Mozambique reports at � HYPERLINK "http://www.afrimap.org" ��www.afrimap.org� or � HYPERLINK "http://www.osisa.org" ��www.osisa.org�
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