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COMMENT ON CONSTITUTION OF ZIMBABWE AMENDMENT (NO. 18) BILL

Introduction

The three main objects of the Bill, as stated in its memorandum, are:

= To change the President’s term of office and the method of electing a new President in
the event of a President’s death or resignation.

= To change the composition of the Senate and the House of Assembly.
= To establish a Human Rights Commission.

According to its memorandum, the Bill will do other things as well, including creating the office
of Deputy Chief Justice and altering the titles of the Commissioner of Police and the
Ombudsman, for example — but they are of little real importance and do not merit discussion
at this stage.!

However, regrettably, the memorandum does not give the full picture. The Bill seeks to do one
other important thing:

= Extend President Mugabe’s term to 2010.
The Bill's memorandum does not mention that at all.

Presidential elections

The Bill will make three important changes to the office of President. The first, which is
highlighted in the memorandum, is to reduce the presidential term from six years to five,
making it coterminous with the life of Parliament. In principle this will be a welcome change. If
there is to be an executive President, he or she must be elected directly by voters on a national
basis, and such elections are expensive. So it makes sense to combine general elections of
Parliament with presidential elections.




The second change made by the Bill, which is not mentioned at the beginning of the
memorandum, is to allow Parliament to elect a new President to replace one who dies, resigns
or is removed from office. According to the new section 28(3)(b), if the President dies, resigns
or is removed from office the Senate and the House of Assembly must sit together within 90
days and elect a new President. A President so elected will hold office for the life of the current
Parliament (the new section 29(1)(a). The Bill does not specify any particular majority by which
a new President must be elected, so one must assume that a simple majority of the Senators
and MPs present and voting will suffice (compare with (cf) section 56 of the Constitution).

This change has been foreshadowed by discussions in the press. It is widely believed that
President Mugabe wants to contest the next presidential election and then, if he wins, step
down in favour of a chosen successor who will be duly elected by a grateful party using its
majority in Parliament.

This proposed change undemocratic, because if it is accepted that an executive President must
be elected by popular vote, which the Constitution does in section 28(2), then his or her
successor should be similarly elected. The fact that elections are expensive cannot justify a
provision that would allow an executive President to hold office without a popular mandate.
The only exception might be if the President died or resigned shortly before his or her term of
office was due to expire within six months, say. In that event a successor could be chosen by
Parliament, but even then it would be better to allow one of the Vice-Presidents to act until the
next presidential election.

The third change to be made by the Bill is that it will allow President Mugabe to remain in office
until Parliament is dissolved in 2010. This is the effect of clause 2(2) of the Bill, which states:

“(2) The amendments made by subsection (1) apply to the President in office on the
date of commencement of this Act, notwithstanding anything contained in section 29
before its amendment by this Act.”

The amendments made by subclause (1) of clause 28 provide that an election to the office of
President must take place at the same time as a general election of members of Parliament, so
the effect of subclause (2) is that President Mugabe (who will be the President in office when
the Bill comes into force as an Act) need not subject himself to re-election until the next general
election is held in 2010, and this applies notwithstanding the current section 29 of the
Constitution, which states that the presidential term is limited to six years. His term, in other
words, is extended to the next general election. So President Mugabe will not have to face the
voters until 2010, unless he chooses to dissolve Parliament before then in 2008.

The true import of clause 2(2) of the Amendment needs to be clearly understood.

Changes in the composition of the Senate and the House of Assembly

The Senate

At present there are 66 Senators, of whom 50 are elected on a constituency basis, 10 are
chiefs and six are appointed by the President.



Under the Bill the Senate will be enlarged to 84 Senators of whom 50 will be elected on a
constituency basis, 10 will be provincial governors, 18 will be chiefs and six will be appointed
by the President.2 Since the President appoints provincial governors and chiefs, he will have
34 appointees in the Senate; at present he has only 16.

The House of Assembly

At present the House of Assembly consists of 120 elected members, 10 provincial governors,
eight chiefs and 12 presidential appointees.

Under the Bill the House will have 210 members of whom 200 will be elected on a constituency
basis and 10 will be appointed by the President.

Comment

The increase in the number of seats in Parliament is undesirable. Parliament is an expensive
institution, and increasing its membership will increase the expense. The only discernible
reason for the increase is to extend the Government's power of patronage. This is unjustifiable,
particularly in the current economic environment.

So far as presidential appointees are concerned, what the House of Assembly has lost the
Senate will gain. The total number of presidential appointees in Parliament will be reduced
from 46 to 44.

Any reduction in the number of members of Parliament who owe their seats to the President is
welcome, but the precise number is unimportant. The fundamental point is that the Executive
should not be allowed to appoint any members of the Legislature and governors at all. The
only exception to that rule should be the chiefs, who have a legitimate role to play in the Senate
even though they owe their initial appointment to the President.

Both Houses of Parliament, except for the Chiefs, must be elected. The President should
appoint none to their seats. Even chiefs should be outside politics and can remain as an
advisory council such as the case in Lesotho and other countries. This will ensure that they are
non-partisan and embrace all citizens without favour or bias due to political affiliation.

Recommendations: Election and composition of members of Parliament

ZESN continues to recommend the system of proportional representation to the election of
members of the Senate for inclusivity and broaden representation including special interest
groups, women, disabled, youths, disadvantaged and minority groups.




Other recommendations are that:

e Appointment of members to both the Lower and Upper House of Parliament by the
President should be abolished;

o Abolition of the appointment of governors. These should also be elected into office.

e Putin place quotas in favour of women to guarantee them at least 50% representation
in Parliament.

Delimitation of constituencies

Clause 10 of the Bill will replace section 60 of the Constitution. According to the Bill's
memorandum the replacement is “consequential to (sic) the provision for the increase in the
number of elected House of Assembly seats  to make the Delimitation Commission
responsible for determining the boundaries of the senatorial constituencies.” Again, the
memorandum is not entirely frank: it makes at least one amendment, which is unrelated to the
increase in the number of seats. Under the present section 60(4) the Commission may allow
the number of voters in each constituency to vary by up to 20 per cent. Under the Bill the
permissible variation is increased to 25 per cent. That is a significant increase.

Another point to note is that while the Delimitation Commission must take into account such
factors as community of interest between voters, physical features and so on when fixing the
boundaries of House of Assembly constituencies, it will be allowed to disregard all such factors
when delimiting Senatorial constituencies. See the new section 60(5).

The President, who needs merely to consult the Chief Justice or the chairman before
appointing them, appoints all the members of the Commission. With such a potentially biased
Commission, any relaxation of rules regarding delimitation must be viewed with suspicion.

The increased number of seats in the House of Assembly will necessitate the creation of 80
new constituencies. The Delimitation Commission will also delimit five Senatorial constituencies
in each province [total 50] consisting of groups of contiguous House of Assembly
constituencies.

Before the 2005 parliamentary elections a number of constituency boundaries were redrawn to
give the ruling party an electoral advantage. Certain constituencies dominated by ZANU (PF)
like Gokwe were split to create individual constituencies without any justification of
demographic changes. On the other hand, some urban constituencies, which are the
stronghold of MDC support, were redrawn to incorporate abutting rural areas where ZANU (PF)
had support. The urban constituency of Harare South was altered to encompass voters who
had been settled by the Government on adjacent rural land. The urban Manyame constituency
was extended to include the rural settlement of Whitecliff, established by the Government to
house ZANU PF supporting war veterans. The Government is in the process of redrawing
constituencies ahead of the upcoming local government elections and the same technique is
likely to be used prior to the parliamentary elections. Local Government Minister recently
announced that for the purposes of local government elections constituency boundaries are to
be redrawn. The intention is to redraw constituency boundaries by incorporating adjacent rural
areas. The Minister said new boundaries, which would incorporate rural wards in Mashonaland
provinces into Harare Metropolitan Provinces would be gazetted by the government soon. A



similar exercise would be undertaken in Bulawayo Metropolitan Province. The result of this
exercise would be more urban constituencies with rural wards in order to weaken the
strongholds of the MDC so that ZANU (PF) to increase its chances of recapturing urban seats.

The scope for gerrymandering of constituencies in the parliamentary elections has been
expanded by the Bill. It is very likely that the boundaries constituencies for the House of
Assembly will be redrawn in a manner that will give the maximum advantage to the ruling party
and severely disadvantage the MDC. Constituencies where ruling party support is strongest will
be subdivided into individual constituencies and rural constituencies will be combined with
urban constituencies in order to dilute these constituencies.

Recommendations: Delimitation of constituencies

As regards the delimitation of constituencies, this should be the role of an independent
electoral management body (EMB). All the information and resources required for the
delimitation of constituencies will be under the charge of the EMB and the EMB and its staff
would be best placed to discharge this function. ZESN also recommends that Parliament rather
than the President must deliberate upon the final report on the delimitation of constituencies.
Delimitation of constituencies should adhere to universal agreed principles of
representativeness, equality of voting strengths, participation and service-mindedness,
accuracy and reciprocity in order to enhance its impartiality, independence and that the process
does not have due political influence from one political party or if political concerns are
permitted to play a role in the process, then all political parties must be given access to the
process. As such it should broaden the criteria to include amongst others factors as respect for
community of interests, geography/physical features, administrative boundaries, contiguity,
compactness, population equity, equal protection, proportionality, serviceability, simplicity and
avoid contradictions.

The Human Rights Commission

Any credible Human Rights Commission must be reasonably representative and be given
adequate powers to investigate human-rights abuses and, where appropriate, to remedy them.

The proposed Commission will not meet the first of these criteria. Its chairperson will be a
lawyer appointed by the President after “consultation” with the Judicial Service Commission.
He will appoint the other members from a list of nominees submitted by a parliamentary
committee, but there is no indication of how the committee will select its nominees. It is likely,
therefore, that political considerations will influence the appointment of all the members of the
Commission, including the chairperson, and that they will be chosen for their political passivity
rather than their outspokenness.

The Commission’s powers will depend on an Act of Parliament referred to in the new section
108B(8), which may allow the Commission “to secure or provide appropriate redress for
violations of human rights and for injustice”. The powers given it by the Constitution itself will
be largely nugatory: it will be allowed to inspect prisons and mental hospitals, for example, and



to require people to provide information for use in compiling country reports for human-rights
conventions.

If the Commission is to be credible its members must be appointed from nominations put
forward by civil society, in particular by human-rights organisations. Furthermore the
Commission should be required to publish annual reports on its activities and on the state of
human rights in Zimbabwe.

A Human Rights Commission in Zimbabwe can only play a meaningful role in the human rights
field if the Government setting it up is committed to upholding and protecting human rights..
Basic democratic rights such as freedom of expression and assembly have been virtually
eliminated and law enforcement agencies and army personnel often brutally assault unarmed
civilian protesters. Not infrequently Government officials justify or condone brutal assaults on
the unarmed protesters. Recently protesting trade union leaders were brutally assaulted after
they were arrested and then were later badly tortured in police cells.

There is a large body of evidence of these violations. Nonetheless the Government persistently
denies that these violations have occurred and refuses to conduct investigations into them.
Instead it repeatedly accuses the Zimbabwean human rights organisations of concocting false
reports to satisfy the hostile governments who fund them. It has also granted a whole series of
amnesties to human rights abusers to give them legal immunity.

When Justice Minister of Justice, Legal and  Parliamentary Affairs, announced that the
Government’s intention to set up a Human Rights Commission in Zimbabwe, he said this
decision had been made following a flurry of “manufactured” reports on human rights abuses
by NGOs over the past six years. He maintained that these NGOs “manufacture and peddle
false allegations” to undermine the government. When addressing the newly formed UN
Human Rights Council, the Minister also accused all the human rights NGOs in Zimbabwe of
being tools of hostile governments who wanted to destabilise the government and create
hostility towards it by concocting false allegations of human rights abuse.

It appears therefore that the Government is not setting up this Commission to try to put a stop
to its human rights violations. This Commission will potentially be another ineffective institution.
It will be used by Government to show to the international community that it is taking measures
to uphold human rights. As it has done with other Commissions, the Government is likely to
appoint to this body Commissioners who are ruling party loyalists. The Commissioners’ main
task will be to sweep under the carpet allegations of Government human rights violations or to
dismiss them as complete fabrications. By doing this, the Government will try to discredit the
NGOs which make these allegations. By creating a sham internal mechanism for dealing with
human rights abuses, the Government will be able to try to delay referring of abuses to bodies
like the African Commission on Human and People’s Rights. It could do this by asserting that
the domestic remedy should be pursued before resorting to the regional and international
remedies.



Recommendations

There is need to consult broadly on the appointment procedures, roles, composition, tenure,
reporting mechanisms and funding in order to enhance the independence and autonomy of the
Human Rights Commission.

Appendix
Parliamentary structures

House of Assembly
Existing Proposed
Elected by voters 120 Elected by voters 200
Appointed by President 12 Appointed by President 10
Provincial Governors 10
Chiefs 8
Total 150 Total 210

The number of members of the House of Assembly will be significantly increased. The
new House of Assembly will have 210 members, 200 of which will be elected in single-
member constituencies. Most of the members of the House of Assembly will now be
directly elected, unlike under the current arrangement where the President appoints
directly or indirectly 30 of the 150 members.

Senate
Existing Proposed
Elected by voters 50 Elected by voters 50
Appointed by President 6 Appointed by President 6

2 to represent each of
metropolitan ~ provinces  of
Bulawayo & Harare & 4 others.

Chiefs 10 Chiefs 18

President & Deputy
President of Council of
Chiefs plus 16 chiefs (2 per
non-metropolitan  province)
elected by  Provincial
Councils of Chiefs.




Total 66 Total 84

The size of the Senate will be increased from 50 to 84. The voters within constituencies
will elect 50 of the Senators. The remaining 34 members will consist of persons who are
either directly or indirectly appointed by the President. If the President rejects a
recommendation of the Public Service Commission in relation to the appointment of a
Permanent Secretary, or the Judicial Service Commission in the appointment of a judge,
he will have to inform the Senate, not both Houses, as he has to do at the moment.
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